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Part V. 

DESTRUCTION OF AMERICAN MERCHANTMAN WILLIAM 
P. FRYE BY THE GERMAN SHIP PRINZ EITEL FRIED- 
RICH. 

(Continuation of correspondence printed in Special Supplement, July, 1915, 

pp. 180-193.) 



Ambassador Gerard to the Secretary of State. 

[Telegram.] 

American Embassy, 
Berlin, September 20, 1915. 
Following note received from the Foreign Office to-day: 

Foreign Office, 
Berlin, September 19, 1915. 

The undersigned has the honor to make the following reply to the 
note of His Excellency, Mr. James W. Gerard, Ambassador of the United 
States of America, dated 13th ultimo, on the subject of the claim for 
reparation for the sinking of the American merchantman William P, Frye. 

With regard first to the ascertainment of the damages by experts 
the German Government believes that it should dispense with the 
nomination of an umpire. In the cases of the ascertainment of damages 
hitherto arranged between the German Government and a neutral 
Government from similar causes the experts named by the two parties 
have always reached an agreement as to the amount of the damage 
without difficulty; should it not be possible, however, to reach an agree- 
ment on some point, it could probably be settled by diplomatic negotia- 
tion. Assuming that the American Government agrees to this, the 
German Government names as its expert Doctor Kepny, of Bremen, 
director of the North German Lloyds; it begs to await the designation 
of the American expert. 

The German Government declares that it agrees to the proposal of 
the American Government to separate the question of indemnity from 
the question of the interpretation of the Prussian- American treaties of 
1785, 1799, and 1828. It therefore again expressly states that in mak- 
ing payment it does not acknowledge the violation of the treaty as con- 
tended by the American side, but it will admit that the settlement of 
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the question of indemnity does not prejudice the arrangement of the dif- 
ference of opinion concerning the interpretation of the treaty rights, 
and that this dispute is left to be decided by The Hague tribunal of 
arbitration. 

The negotiations relative to the signing of the compromis provided 
by Article 52 of The Hague Arbitration Convention would best be con- 
ducted between the Foreign Office and the American Embassy in Berlin 
in view of the difficulties in the way of instructing the Imperial Ambas- 
sador at Washington. In case the American Government agrees, the 
Foreign Office is prepared to submit to the Embassy a draft of such a 
compromis. 

The American Government's inquiry whether the German Govern- 
ment will govern its naval operations in accordance with the German 
or American interpretation of the treaty stipulations in question pend- 
ing the arbitral proceedings has been carefully considered by German 
Government. From the standpoint of law and equity it is not pre- 
vented in its opinion from proceeding against American ships carrying 
contraband according to its interpretation until the question is settled 
by arbitration. For the German Government does not need to depart 
from the application of generally recognized rules of the law of maritime 
war, as the Declaration of London, unless and in so far as an exception 
based on a treaty, is established beyond all doubt; in the case of the 
present difference of opinion between the German and the American 
Governments such an exception could not be taken to be established 
except on the ground of the arbitral award. Moreover, the disadvan- 
tages to Germany which would ensue from the American interpretation 
of the treaty stipulations would be so much greater as to be out of pro- 
portion to those which the German interpretation would entail for the 
United States. For whereas the American interpretation would ma- 
terially impede Germany in her conduct of warfare, hardly any particu- 
lar disadvantage to American citizens would result from the German 
interpretation, since they receive full reparation for any property dam- 
age sustained. 

Nevertheless the German Government, in order to furnish to the 
American Government evidence of its conciliatory attitude, has issued 
orders to the German naval forces not to destroy American merchant- 
men which have loaded conditional contraband, even when the condi- 
tions of international law are present, but to permit them to continue 
their voyage unhindered if it is not possible to take them into port. 
On the other hand, it must reserve to itself the right to destroy vessels 
carrying absolute contraband wherever such destruction is permissible 
according to the provisions of the Declaration of London. 

The undersigned begs to suggest that the Ambassador bring the 
above to the knowledge of his Government, and avails himself of the 
opportunity to renew, etc. 

von Jagow. 
Gerard. 
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The Secretary of State to Ambassador Gerard. 

[Telegram.] 

Department of State, 
Washington, October 12, 1915. 
You are instructed to present the following note to the German Min- 
ister of Foreign Affairs : 

In reply to Your Excellency's note of September 19, on the subject 
of the claim for damages for the sinking of the American merchantman 
William P. Frye, I am instructed by the Government of the United 
States to say that it notes with satisfaction the willingness of the Im- 
perial German Government to settle the questions at issue in this case 
by referring to a joint commission of experts the amount of the indem- 
nity to be paid by the Imperial German Government under its admitted 
liability for the losses of the owners and captain on account of the de- 
struction of the vessel, and by referring to arbitration the question of 
the interpretation of treaty rights. The Government of the United 
States further notes that in agreeing to this arrangement the Imperial 
German Government expressly states that in making payment it does 
not acknowledge the violation of the treaty as contended by the Govern- 
ment of the United States, and that the settlement of the question of 
indemnity does not prejudice the arrangement of the differences of 
opinion between the two governments concerning the interpretation 
of the treaty rights. The Government of the United States understands 
that this arrangement will also be without prejudice to its own con- 
tention in accordance with the statement of its position in its note of 
August 10 last to Your Excellency on this subject, and the Government 
of the United States agrees to this arrangement on that understanding. 
Your Excellency states that the Imperial German Government believes 
that the nomination of an umpire should be dispensed with, because 
it has been the experience of the Imperial German Government that 
the experts named in such cases have always reached an agreement 
without difficulty, and that should they disagree on some point, it 
could probably be settled by diplomatic negotiation. The Government 
of the United States entirely concurs in the view that it is not necessary 
to nominate an umpire in advance. It is not to be assumed that the 
experts will be unable to agree, or that if they are, the point in dispute 
can not be settled by diplomatic negotiation, but the Government of 
the United States believes that in agreeing to this arrangement it should 
be understood in advance that in case the amount of indemnity is not 
settled by the joint commission of experts or by diplomatic negotiation, 
the question will then be referred to an umpire if that is desired by the 
Government of the United States. 

Assuming that this understanding is acceptable to the German Gov- 



3i8 THE AMEBICAN JOURNAL OF INTERNATIONAL LAW 

ernment, it will only remain for the Government of the United States 
to nominate its expert to act with the expert already nominated by 
the German Government on the joint commission. It seems desirable 
to the Government of the United States that this joint commission of 
experts should meet without delay as soon as the American member is 
named and that its meetings should be held in the United States, be- 
cause, as pointed out in my note to you of April 30 last, any evidence 
which the German Government may wish to have produced is more 
acceptable and can more conveniently be examined there than else- 
where. 

With reference to the agreement to submit to arbitration the ques- 
tion of treaty interpretation, the Government of the United States 
notes that in answer to its inquiry whether, pending the arbitral pro- 
ceedings, the German Government will govern its naval operations in 
accordance with the German or American interpretation of the treaty 
stipulations in question, the reply of the German Government is that 
it "has issued orders to the German naval forces not to destroy Ameri- 
can merchantmen which have loaded conditional contraband even 
when the conditions of international law are present, but to permit 
them to continue their voyage unhindered if it is not possible to take 
them into port," and that "on the other hand it must reserve to itself 
the right to destroy vessels carrying absolute contraband whenever 
such destruction is permissible according to the provisions of the Decla- 
ration of London." 

Without admitting that the Declaration of London is in force, and 
on the understanding that the requirement in article 50 of the Declara- 
tion that "before the vessel is destroyed all persons on board must be 
placed in safety" is not satisfied by merely giving them an opportunity 
to escape in lifeboats, the Government of the United States is willing, 
pending the arbitral award in this case, to accept the Declaration of 
London as the rule governing the conduct of the German Government 
in relation to the treatment of American vessels carrying cargoes of abso- 
lute contraband. On this understanding the Government of the United 
States agrees to refer to arbitration this question of treaty interpretation. 

The Government of the United States concurs in the desire of the 
Imperial German Government that the negotiations relative to the 
signing of the compromise referring this question of treaty interpreta- 
tion to arbitration under the provisions of Article 52 of The Hague 
Arbitration Convention, should be conducted between the German 
Foreign Office and the American Embassy in Berlin, and the Govern- 
ment of the United States will be glad to receive the draft compromise, 
which you inform me the Foreign Office is prepared to submit to the 
American Ambassador in Berlin. Anticipating that it may be con- 
venient for the Imperial German Government to know in advance of 
these negotiations the preference of the Government of the United 
States as to the form of arbitration to be arranged for in the compromise, 
my Government desires me to say that it would prefer, if agreeable to 
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the Imperial Government, that the arbitration should be by summary 
procedure, based upon the provisions of Articles 86 to 90, inclusive, of 
The Hague Arbitration Convention, rather than the longer form of 
arbitration before the Permanent Court at The Hague. 

Arrange for simultaneous publication of this note at earliest date 
which will give you time to notify the Department. 

Lansing. 



Ambassador Gerard to the Secretary of State. 

No. 1964.] American Embassy, 

Berlin, December 2, 1915. 
Sir: With reference to my telegram of even date x and to previous 
correspondence on the subject of the claim for damages for the sinking 
of the American merchantman William P. Frye, I have the honor to 
transmit to you herewith a copy and translation of a note received from 
the Imperial Foreign Office, dated November 29, 1915, which replies to 
a note which I addressed to the Imperial Foreign Office on October 14, 
1915, pursuant to the instructions contained in your telegram No. 2291, 
of October 12, 1915. 

A copy and translation of the draft of a compromis submitted by the 
Imperial German Government is likewise transmitted herewith. 
I have, etc., 

Gerard. 

[Inclosure — Translation.] 
The German Minister for Foreign Affairs to Ambassador Gerard. 

Berlin, November 29, 1915. 

The undersigned has the honor to inform His Excellency, Mr. James 
W. Gerard, Ambassador of the United States of America, in reply to the 
note of October 14, F. O. No. 5671, relative to indemnity for the sinking 
of the American merchant vessel William P. Frye, as well as to the settle- 
ment by arbitration of the difference of opinion which has arisen on this 
occasion, as follows: 

With regard first to the ascertainment of indemnity for the vessel sunk, 
the German Government is in agreement with the American Government 

1 Not printed. 
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in principle that the amount of damages be fixed by two experts, one each 
to be nominated by the German and the American Governments. The 
German Government regrets that it can not comply with the wish of the 
American Government to have the experts meet in Washington, since 
the expert nominated by it, Dr. Greve, of Bremen, director of the North 
German Lloyd, is unable to get away from here, and furthermore would 
be exposed to the danger of capture during a voyage to America in con- 
sequence of the conduct of maritime war by England contrary to inter- 
national law. Should the American expert likewise be unable to get 
away, the two experts might perhaps get in touch with each other by 
correspondence. 

The German Government likewise regrets that it can not assent at 
this time to the nomination of an umpire as desired by the American 
Government, for apart from the fact that in all probability the experts 
will reach an agreement in the case of the William P. Frye with the 
same facility as was the case with similar negotiations with other neutral 
Governments, the assent of the German Government to the consulta- 
tion of an umpire would depend materially upon whether the differences 
of opinion between the two experts pertained to questions of principle 
or merely to the appraisement of certain articles. The consultation of 
an umpire could only be considered at all in the case of appraisements 
of this nature. 

Should the American Government insist on its demands for the meet- 
ing of the experts at Washington or the early choice of an umpire, the 
only alternative would be to arrange the fixing of damages by diplo- 
matic negotiation. In such an event the German Government begs to 
await the transmission of a statement of particulars of the various 
claims for damages accompanied by the necessary proofs. 

With regard to the arbitral treatment of the difference of opinion 
relative to the interpretation of certain stipulations of the Prussian- 
American commercial treaties, the German Government has drawn up 
the inclosed draft of a compromis, which would have to be worded in the 
German and English languages and drawn up with due consideration of 
the two alternating texts. It is true that the draft does not accommo- 
date the suggestions of the American Government so far as it is not in 
accordance with the rules of summary procedure provided by chapter 4 
of The Hague Arbitration Convention, but with the rules of regular pro- 
cedure. The Summary procedure is naturally intended only for differ- 
ences of opinion of inferior importance, whereas the German Govern- 
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ment attaches very particular importance to the interpretation of 
the Prussian-American treaties which have existed for over 100 years. 
Pursuant to the agreement made, any proposed amendments would 
have to be discussed between the Foreign Office and the American 
Embassy, and oral discussions would appear to be advisable. 

Until the decision of the permanent court of arbitration, the German 
naval forces will sink only such American vessels as are loaded with ab- 
solute contraband, when the preconditions provided by the Declaration 
of London are present. In this the German Government quite shares 
the view of the American Government that all possible care must be 
taken for the security of the crew and passengers of a vessel to be sunk. 
Consequently, the persons found on board of a vessel may not be or- 
dered into her lifeboats except when the general conditions, that is to 
say, the weather, the condition of the sea, and the neighborhood of the 
coasts afford absolute certainty that the boats will reach the nearest 
port. For the rest the German Government begs to point out that in 
cases where German naval forces have sunk neutral vessels for carrying 
contraband, no loss of life has yet occurred. 

The undersigned begs to give expression to the hope that it will be 
possible for the two Governments to reach a complete understanding- 
regarding the case of the William P. Frye on the above basis, and avails 
himself of this opportunity to renew to His Excellency, the Ambassador, 
the assurance of his highest consideration. 

von Jagow. 
[Translation.] 
ARBITRATION COMPROMIS. 

The Imperial German Government and the Government of the United 
States of America having reached an agreement to submit to a court of 
arbitration the difference of opinion which has arisen, occasioned by the 
sinking of the American merchant vessel William P. Frye by a German 
warship, in respect of the interpretation of certain stipulations of the 
Prussian-American treaties of amity and commerce, the undersigned, 
duly authorized for this purpose, have agreed to the following compromis: 

Article I. 

A court of arbitration composed in accordance with the following 
stipulations is charged with the decision of the legal question : 

Whether according to the treaties existing between the parties, in par- 
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ticular Article XIII of the Prussian-American treaty of amity and com- 
merce of July 11, 1799, the belligerent contracting party is prevented 
from sinking merchant vessels of the neutral contracting party for carry- 
ing contraband when such sinking is permissible according to general 
principles of international law. 

Article II. 

The court of arbitration shall be composed of five arbitrators to be 
chosen among the members of the permanent tribunal of arbitration at 
The Hague. 

Each government will choose two arbitrators, of whom only one may 
be a national of such country, as soon as possible, at the latest within 
two weeks from the day this compromis is signed. The four arbitrators 
thus nominated shall choose an umpire within four weeks after they 
have been notified of their nomination; in case of an equal vote the 
president of the Swiss federal council shall be requested to select the 
umpire. 

Article III. 

On March 1, 1916, each party shall transmit to the bureau of the per- 
manent tribunal of arbitration 18 copies of its argument with authen- 
ticated copies of all documents and correspondence on which it intends 
to rely in the case. The bureau will arrange without delay for the 
transmission to the arbitrators and to the parties, each arbitrator to re- 
ceive two copies, each party three copies. Two copies shall remain in 
the archives of the bureau. 

On May 1, 1916, the parties shall deposit their countercases with the 
supporting evidence and their statements in conclusion. 

Article IV. 

Each party shall deposit with the international bureau at the latest 
on March 1, 1916, the sum of 3,000 gulden of The Netherlands toward 
the costs of the arbitral procedure. 

Article V. 

The court of arbitration shall meet at The Hague on June 15, 1916, 
and proceed immediately to examine the dispute. 
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Article VI. 

The parties may make use of the German or the English language. 

The members of the court may use the German or the English lan- 
guage as they may choose. The decisions of the court shall be written 
in both languages. 

Article VII. 

Each party shall be represented by a special agent whose duty shall 
be to act as an intermediary between the party and the court. These 
agents shall furnish the court any explanations which the court may 
demand of them; they may submit any legal arguments which they may 
consider advisable for the defense of their case. 

Article VIII. 

The stipulations of the convention of October 18, 1907, for the pacific 
settlement of international disputes, shall be applied to this arbitral 
procedure, in so far as nothing to the contrary is provided by the above 
compromis. 

Done in duplicate at Berlin on the day of 



